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COMPTROLLER GENERAL OF THE UNITED ST'ATES'
WASHINGTON. D.C. 2058

00?7

B~178333
. Oatobar 23, 1973

Ve ¥

Veather Scienca, Inc,
P,0, Box TF =~
iorman, Oklahomn 73069

Attontion: Mr. D Ray Dtoker
President

Gentlemen:

Wo refer to your lettars of August 17 and Apvil 5, 1973,
proteating the avard of a contract to Hierrp Rescarch Corporation
(roferred to in the record as SRI) by the RBureau of Land Management
(DLYf), Department of the Interior, under request for proposals
(RFP) do, P-3-197,

The proteat is premipad on four grounda, Tivat, you allegze that
the public opening of the proposals aud disclosurs of prices in this
negotiated procurement was zvroneous and,led to an auction whercby
SRI was chie to "huy" tha contract by reducing its price f£rom $475,620
to $416,564. Second, you contend that the initial avaluation of tha
yroposalc, wivich reaulted in your firm (WSI1) receiving the hlfhcut
point score for price and technical factors, sras correct and in
accoxdarnice with your understanding of the avaluation eriteria, and
that a change i the evaluation nothod which xesulted in SRI bLeconing
the highest scorer was improper and prejudicinl to WSL. You atate
that you would have zeared youv proposal to give proper weipht to
tachnical considerations had you known the.nctual basis of the
evaluntion, Thixd, you beliave that the procurcement was biased to
nome extent against your concern by roasou of a lotter dated March 6,

';19?3, vialch SRI gant to the contracting nfficev quastioning your
¢, abllity to pupply the reguired aixcraft and which may have influanced

the technlcal evaluation and the Governuent's decision to neek
subnission of reviscd proposals. Fourth, you tuntend that BLY failed
to provide wou with speeific information as to the teclmicnl dafi-

¢ clencies in your initial proposal to onable you to prepare your

revised proposal. For these reasons, you believe tho awverd may have -
been 11lleqal and that, o3 & nininun remedy, NLY should nct excreise

‘'the options under rhe contract for 1974 and 1975. Ymu also belicve
{ . you should recover the expenses of preparing your proposal,
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involving the une’'of four aivcraft in weather observations and c¢loud

Ihe WFP was lsgued January 13, 1973, zalling for sarvices

aecding in Alaska during the 1973 summer fiva season, with -pptions
to ranew tha contract for the 1974 and 1975 scasons, The R¥P
providaed that thwe proposals would be evaluated in acrordance with
the following weighted critariat

Convultants ({LA\WC),

Maxiruns Points

Attainable

A, Trice . 40 points
B, DParaonnel . | ' 20 pointe
C, Alrevaft, inatrunentation, and

pupport equipment to be provided ° | 10 peints
D. VYeather data analysis ond usa,

perfozrmance of cloud Geeding, and f

overall project wanagement 15 points
E., Terformance evaluation techniques 10 pointa’
F. Optiovnl equipment and/or suppoxt 5 points

Also, clausa XXXII of the REP provided:

"The lowest price veaponsive propoaal recoived from n
rosponaible offeror will be unad as a datunm Yowvel, and
will roceive the entive 4D points for prica, Al)
Lisgher reaponsive proposals received from reaponudble
offerors will rocelve proportionally fewver points for
price,"

100D points

Proposals ware xaceivod from WST, SRI and YNorth Amarican Wuathor
On February 15, 1973, the contracting officer
erroneously held a publie opening of the proposuls and diaclosed the
offntora pricesy ' :

-
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Unon Toulizing his erroy, tha cbntracting officor determined that

L

$396,368

MAWG §459,398
' |

BR. $475,620

nothing would be gafinod by canceling tl.e RFP and resoliviting aince
all solicitation raquicvexents would remain thae sawa and, in any avent,
the techrical factora, representing 60 percent of the banin for award,

'Ware to be evaluated by individuala who would not he given the
Tha resulits of the technienl evaluation, conducked
by a corposite board made up of BLM, Bureau of Reclanation and

offered pricea,"

U.8, Foreat Service personnel, ware ns followu:

KMWC  SRL WS

B, Personnol ] 17 20 13.3 . '
C, Adrecraft, ata, 7.3 10 8.§ ot
I WHeather data, atc.f 13,1 15 - 13.3 ;
E, Performance, etc. g 9.8 9.3 ’g

\5: F« Optlonal equipment, etc, 1 - | 3.6

7 Total Points 46,6 59,3 48.13
r;; In calculating the points each offevor wes to recedve fov price,

.

‘the contractina officer assipned 40 pointa to WSI, the low offercy.

He then divided the differxeuce between tho low and high offers,

$§79,232, hy 40 vo arrive at a.wvalue of §1,4980.80 per deduction point,
Applying this calculation to the offerors' pricas led to these reoults:

Aununt QOvsr Points To Hak Podnta - T
Low WSI Ra Asgijmed For . -
Offeror Prica NDeducted i Price ’
L, NAWC $63,010.00 v $1,980.80 = . 31.8 ''8,2  (A0-31,8)
2. BRI $7¢,232,00 < §1,980.80 w . 40 ' 0 Qu-40) |
3, \sI 0 + §1,900.00 0 40 (40~
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The total gcores of techinical and price points in the initial
evaluation showed that the WSI proposal attoined the highast score
with tha follouing reoults on all offers; .

A NAWE 46,6 + B.2 = 54,8 points

2, ARi 50,3 + % = 59,3 points
3, VST 48,1 + 40 = 88.1 pointa

In this regard, the adoinistretive report states that & % & the
Contracting Officer vevealed to the three offerora the polnt values
istaed above, for .both price and technical congiderations.”

By latter of Maveh 6, 1973, to the contracting officar, ERI
quaacioned 1SI's ability to provide the required nfreraft., Alse, ou
Marzh 12, 1973, 8RI challenged tha method used to computo points for
price, wontending that 1t differed from the nothod used in previous
sosicitations, The contracting officor deternined that this complainy
was justified, In thin regard, the administrntive report atates:

"After discunsing the matter with personnel vhe had .
evalunted propossls received for the 1972 REP, the |
Contracting Officer found that SNI was correct, It
1~ wag not desired that tho Wiigh prico offaror (wio could
" ba very close to the low prire offaeror) lose the entixo
40 points fnr price, The technique intended was that once
the datur level was establislied by the low price, all
hipher prenosals would rereive prepovtionally fewer points,
Thus, 1f & pirice wag 257 higher than the datua price, a
257 deduci.on would be nade frow. the poosible 40 pointu,
This would allev 40 - ,25(40) = 30 points for such a
proposal,”

4

- o
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-

Raevaluaticn of the point totals ahoued that SR1'e mscore was now
highoot:

Pointo For Pointp For Tointsg -

. Offoror Technical Factors . Price v Total
1 aave . .6 -+ . 359 w025 -
2, 6RI o 59,3 + 32 - 513

3, Wil - LE4) + - 40 w 08,1
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At thip point in the procurement, the U,5, Forest Serviges advisud
BLH that due to funding problems {t might bn unable to contribute
funds to cover the cost of the fourth alverafr, Py lettnr of }March 16,
1973, the contracting officer raquestod bost and final offors from the
offerors on a four airervaft banis, and alterpatively on a three
siverafe basis, All offerors respondad with tively offors on bhoth
bases, The beast und final offers for the four atrcraft operations -
wara ao followss

ST 420,899
HAVIE 459,198

Reaolution of the funding problenm led to a decision to contract for
a four aircraft operation, as had been originally planned, A technical
rasvaluation was cenducted, which affected no change in SRI or NAUC's
noint score, but which xaisred WSZ'o acora fron 48,1 to 52,0, Since SRI
was now the low offexor, points for price werae racalculated, In the
final ratings, the GII propossl scored highest:

Poiut For | 2oints For Totuf

| Techniczl Factors rrice = Pornta -
o 1. nawe 4646 - 35.92 82,52
W2, sm 59.3 40,00 89,30
3. WSI 52,0 39,58 91,58

Contract B3500-CT 3-263 (1) waa avarded to SRI on March 30, 1573, {ia the
. anount of 946,364,

The disputed {ssuc in regard to the poluts allocated for price iu

the ovaluation of the ipiticd proprsnls doen not, ss you have contended,,

involve a changs in the avalustion factors themselves during the

eveluation: Rather, the question is one of the <correct interpretation

of the provision which spectfied that the lov offeror would receive

40 points for price and that hinher proposalv would receive proportion-

ally fewver points for price. lie think that the reasonable interprotation
P
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of this provision is the ono adopted by the contracting officor in his
revised calcilatfon, namaly, that a higher price proposal would receive
a po’nt score lower than 40 ir proportion to tha amount auch proposal
was highex than the lowest price propesal, The initial method of
calculation adopted by the contracting officer would have the effact
of allocatinp Yo the highest offer, vopardless of ite dollar awmount,
gero pointa-for price in every inpatance, a result vhich is clearly in
copflict with cvaluation eriteria stating that technicel considerations
wvare to onstitute 60 percent of the haale for an mrard decision. Ve
think it was proper for SR to object to the initial calculation of
points for price and for tho contracting officer to act upon this ¢
objection, Cf, 49 Comp, Cen, 98 (1969), Further, any uncertainty
- which you may have had concerning the meaning of this provision and

the proper w.ight to accord to price vis-a-vis technical considerations
in prepaving your proposal shouild have been raised with tho contracting
officer prior to tho closing date for yecelpt of proposals,

As for the tacnnical evaluation of the initial proposals, the
record shows that it was condleted by late February or early March 1973,
prior to SRI's letter of March 6, 1973, which queationed your ability
to provide the nccessary aircraft, On itas face, the initial technical
evaluation report rdoes not show hians or prejudics aguipst your concern,
Ho question is raised in the report as to your concern's ability to
provide airereoft, Turther, we consider it significent that the
techinical eveluation was conducted by a composite board——wmore precisely,
scparate technicul evaluation reports were subnitted by BLM, Dureau of
Reclanation, and Porest Service tcams, a procedure which by its nature
vwould help to insure independent judgment and fairness. We cannot say
that the technical evaluators had no Lknowledne of the prices which had
bean publicly disclosed, or, 1T they had such hnaeledge, that thoy
wvare uninfluenced by it, ilowvever, we do not find a puvfficient basis
on the record to state that the fuitial technical cvaluation was
. conducted in bad gaith or that f£avoritinm wes shown to any one offeror,

Your contention that the contranting officer erroreously disclosed
the prices in this procurement has hean admdtted by DL, Such action
wag in violation’of Federal Procurement Regulatioms (FFR) 1-3.805-1(b),
which proscribes’ the disclosure to an offerox of his rulative standing
or of tho prices qffered by othor offcrors, and which prohibits the
use of auction tcchniques. Ue have stated that there is nothing
inharently illounl asbout: an auction in the context of a compotitively

7 ," .- :
v/{l . .’ »~
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negotiated procurcment, 48 Coup., Gen, 536, 541 (1969). Howevor, our
Office haws néver approved of any procodura whereby information which
would give an upfair computitive advantage to any offeror would ba
dicclosed during tha negotintion process. S0 Comp, Gen, 619 (1971),
Each gituation of this type nust bes julged in ldght of the particular
cirecumgtances to determine if an unfair competitive advantage to an
offeror has. resulted, .-

We believe sufficient justification wvas ahown for not cancelling
the solicitation after disclosure of the dnitdal prices, Ya thio
regard 1t ia ptated that, in viow of tha lesd timas necessary for the

- puccesaful offaror to prepare for performance during the sumvier of 1973,

and the Lact that a resolicitation of the warvices vould necessarily be
of tha same requirements, it was considered bast to continue with the
procurencnt., lovever, we are of the view that At would have been
desirable in these circumstances to have made an awsrd on the basis of
the initial proposale irmediately after evaluxtion had been comploted,
although this point 1o moot 4in view of the contracting officcr'a error
in his initinl calculation of . the evaluation pointa for price and hia
aution in reveel’ng theso point scores to the offorors. For our present
puxposes, it ia sufficient to nota thst, as discussed above, tho record
doas not demonytrate that the disclosure of prices prejudiced your
concern in conncction with the evaluation of th2 initial proposels.

In considering whather diseclosure conf :vred an unfalr ' competitive

| advantaga on SRI in conncction with the pubunispion of best and final

offaers, &t 4o significant that SRI would heva been entitled to award,

had award been made on the basie of the ivit'al proposals. Arguably,

SRI ctood to lose wost hy a cecond reund of “epotintions, Furthornore,
in gulmitting Last and finel offevp both your cedncorn and S8T had an
opportunity to mzlie teehnical revisions to your proposals and o re-quote
priceu. In thase cirennstoncaes, wo helieve iz vould tewd to neate any

.unfair advantage which may luwve acerued to ofihoer Your concern or ERI

through dinclosure of prica or teshniecal infvrmation, L~160575, March 10,
1067; 1~167054(1), Jezuary 14, 1970, In this repsrd, we belicve that the
contracting officer's stuterent of tha teshnlerl deficinneies In the
proponals, vhich consisted morely of a listing of the ovaluaticn criteria
under which the offarors had lost points, counld havo been more detailed.
llowaver, it appcars that all offarors were advised of their deficiencies
in the same mannor, '

f s
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In ite best and final offer, SRI reducad ita price for the four
aeircraft operaticn aubatantially, which increased its overall point
acore from 91,3 to 99,3, Your concarn increased the offered price,
but by receiving additional technical points, likewise raised ite
gcora from 88,) to 91,6, In short, SRI wzo able to increanse its
point margin by a price reduction in ita beat and final offer; this
is not a gltuation where an offeror's price reduction resulted in a .
displaconent of another concern as high point scorey,

The circunatancos described above amourted to the use of an ‘
auction technique., Although thia procedurs was in violation of
FPR 1-3,805-1(b), under the circumstances we do not belisve that the
resulting contract award can he considered i{llegal, Accordinply, the
protegt ig denied, However, in viev of tho procedural deficioencics in
this procurement, we are recowsanding to the Secratary of the Interior
by lotter of today, copy enclnsed, that steps be caken to avoid a
repatition of such deficiencies in future procurenenta.

Loatly, it hes beon held that bid or proposal preparation coante
rny be reirbursoble where the Covernment has breached its implied
obligation to fairly conaider a bid o6r proposal, Continental Duginess
Enterprines, Inc., v, United States, 452 ¥, 2d 1016 (C. Cls, 1971),

In this case, wiile deficiencics 4n the procurement procedures are
evident, we do not belicve that the facts wirrant a {{nding of such
a breach os to aupport your cleim for propueal preparation costs,

a Sincrrely yours,

Parl G. Deobling

R o v

|'fe» the Cexptrollur Cenceral
of the Un: ted Staten

Enclosure





